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 Plaintiffs Dr. Mark P. Troilo, D.D.S. (“Dr. Troilo”) and Dr. Christopher 

Leiszler, D.D.S. (“Dr. Leiszler”), individually and derivatively on behalf of Nominal 

Defendant Delta Dental of Kansas, Inc. (“DDKS” or “the Company”), allege: 

Summary of the Action 

1. This is a member action brought by Plaintiffs, individually as members 

of DDKS, and on behalf, and for the benefit, of DDKS, against Defendants, each a 

DDKS director, for declaratory judgment and injunctive relief. DDKS is a nonstock, 

nonprofit corporation organized under the Nonprofit Dental Service Corporations Act, 

K.S.A. 40-19a01, et. seq. (“the Act”), the only such corporation in the state. Its Board 

of Directors (“Board”) is a State of Kansas Board. DDKS’ members, as per the Act, 

are dentists who have participating agreements with the Company. DDKS’ Restated 

Articles of Incorporation (“Articles”), which were adopted in 2000 and were in effect 

on December 11, 2020, expressly added to the Articles that that even though the 

Company “shall not have authority to issue capital stock . . . all voting powers 

normally vested in stockholders shall be vested in the members of this 

Corporation.” One such voting power, of statutory origin, is the power of 

stockholders to approve Board-adopted amendments to the articles of incorporation. 

DDKS’ members, therefore, had that power. Indeed, after the Board adopted the 2000 

amendments, the Company presented those amendments to the members, who used 

their voting power to approve them. The Company’s certification on the Articles filed 

with the Secretary of State attests that the Company’s members approved the 
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amendments using the K.S.A. 17-6605(b) approval process, designed for stockholders. 

Having members approve board-adopted amendments was the Board’s course of 

conduct before the December 11, 2020 Board meeting. Further, the 2000 Articles 

provided “[t]he power to adopt, alter amend or repeal this Corporation’s 

Bylaws, in whole or in part, at any time, shall be vested in the Membership.” 

The members controlled the Company, while the directors managed its affairs. 

2. In Fall 2020, Plaintiffs presented to the Board a petition signed by 50 

DDKS members asking for a meeting with the Board to discuss possible member-

initiated amendments to DDKS’ Bylaws. During a December 11, 2020 regular Board 

meeting, where the members’ request was supposed to be considered, rather than 

entertain Plaintiffs’ request, the directors voted 6 to 4 to amend the Articles and the 

Bylaws. Voting “no” were the four dentist directors, who were elected to the Board by 

the members. Before the meeting they had no notice of the proposed amendments. 

The amendments were not presented to DDKS’ membership for approval. In fact, the 

Board purported to make the amendments effective when filing them. 

3. The amendments are corporate governance matters that influence the 

balance of power within the Company, where the greatest tension between managers 

and the members resides. The amendments seek to disenfranchise members by 

reducing their participation and voting power. Specifically, the amended Articles 

eliminate the provision giving members the same voting powers as stockholders in a 

stock corporation. They suspend the former checks and balances inherent in the 
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process for having the membership vote on Board-adopted amendments to the 

Articles. They strip the members of their exclusive and vested power to amend the 

Bylaws. They place an all-but-impassable gate for the membership’s consideration of 

member-proposed Bylaw amendments that are opposed by the Board. They entrench 

the current directors by extending their terms of office from 4 years to 6 years and 

giving each director class carte blanche to further amend the Bylaws to change the 

terms of their office and tenure. They potentially disqualify the four directors who 

are elected by the members from voting on matters that affect their personal interests 

as dentists who have participating agreements with the Company. The amendments’ 

purpose is to insulate Defendants from scrutiny by DDKS’ members, by stripping 

members of vested voting power, and reallocating power in the Company in violation 

of the Act, the corporation code, and the common law. Collectively, the amendments 

strike a critical blow to corporate democracy.  

4. By adopting those amendments Defendants have acted disloyally and in 

bad faith and placed their own interests in avoiding accountability to members over 

the interests of the Company, the members, and the people of the state of Kansas, to 

whom they owe their fiduciary duties. Further, by adopting the amendments without 

sufficient prior notice and without being fully informed, by independent legal 

advisors, of the circumstances surrounding the validity and legality of the 

amendments, the Directors breached their fiduciary duties to act with due care. 
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5. Plaintiffs seek a declaratory judgment in their favor, declaring the 

amendments to the Articles and Bylaws are ultra vires acts that were adopted in 

breach of Defendants’ fiduciary duties. The amendments are irreconcilable with 

Kansas law and public policy. They are invalid and unenforceable. Plaintiffs also seek 

a preliminary and permanent injunction barring Defendants from enforcing the 

amendments. For this purpose, Plaintiffs have no adequate remedy at law. 

6. Plaintiffs also sue Defendants derivatively on behalf of the Company for 

Defendants’ conduct in aiding, abetting, assisting, fostering, and directly 

participating in acts described above which jeopardize the Company’s corporate 

democracy, the members’ ability to hold the directors’ power in check, and the 

Company’s mission to promote the availability of dental services for Kansans. 

Defendants’ conduct constitutes a clear abuse of control, and breach of fiduciary 

duties for which they should be held liable to Plaintiffs derivatively on behalf of the 

Company. 

Jurisdiction and Venue 

7. The Court has jurisdiction over all claims asserted here pursuant to 

K.S.A. 60-257 and K.S.A. 60-1701, et seq. 

8. Venue is proper in this District because DDKS has its principal place of 

business in this District. Further, Plaintiffs’ claims arose in this District, where most 

of the actionable conduct took place, where most of the relevant documents are stored, 
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and where many of the witnesses are located. Also, each Defendant, as a Company 

director, has extensive contacts with this District. 

Parties 

Plaintiffs 

9. Plaintiffs, at all relevant times, are Kansas citizens and residents.  

10. Plaintiff Dr. Mark P. Troilo graduated from Kansas Newman College in 

1974. He earned a Doctorate of Dental Surgery from the Dental College at Creighton 

University in 1978. He has a private dental practice known as Rose Hill Family 

Dentistry, which is located at 106 East Yeager Street, Rose Hill, Kansas, 67133. Dr. 

Troilo has a participating agreement with DDKS and has been a member of the 

corporation since 1978.  

11. Plaintiff Dr. Christopher Leiszler graduated from the University of 

Kansas in 2001. He earned a Doctorate of Dental Surgery from University of 

Missouri—Kansas City School of Dentistry in 2005. He has a private dental practice 

known as Baldwin City Dental, which is located at 414 Ames Street, Baldwin City, 

Kansas 66006. Dr. Leiszler has a participating agreement with DDKS and has been 

a member of the corporation since 2007. 

Nominal Defendant Delta Dental of Kansas, Inc. 

12. In 1972, Kansas dentists organized Nominal Defendant Delta Dental of 

Kansas, Inc. as a Kansas Nonprofit Dental Service Corporation, pursuant to the 



7 
 

Kansas Nonprofit Dental Service Corporations Act, K.S.A. 40-19a01, et seq. (“the Act”) 

(attached as Ex. 1), the only such corporation in Kansas.  

13. The Company’s principal place of business is located at 1619 N. 

Waterfront Parkway, Wichita, Kansas 67206.  

14. According to its Bylaws, the Company’s mission, and Internal Revenue 

Code, Section 501(c)(4) charitable purpose, is: “To make possible and facilitate a wider 

and more timely availability of dental care, thereby advancing the public health and 

the science and art of dentistry in the state of Kansas . . .”   

15. Unlike a traditional stock corporation, which is controlled by persons 

holding shares of the company’s stock, under the Act, a nonstock, Nonprofit Dental 

Service Corporation, is organized and controlled by members, “comprised of the 

dentists who have executed participating agreements with the corporation.” K.S.A. 

40-19a03. Under those agreements, the members provide or administer dental 

services for subscribers of the corporation’s agreements with purchasing groups, 

individuals, and government agencies for service or indemnity benefits. K.S.A. 40-

19a02.  

16. The power to prescribe rules for the governance of a Nonprofit Dental 

Service Corporation is an incident of the members’ control and the voting power of 

their membership interests. In stock corporations that power is generally conferred 

by the general corporation code or the articles of incorporation upon the stockholders. 
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The Act’s grant of that same power to a Nonprofit Dental Service Corporation’s 

members is plenary. 

17. Under the Act, a 10-person board of directors manages the “affairs” of a 

Nonprofit Dental Service Corporation. K.S.A. 40-19a03. Balancing the public’s 

interest in the corporation’s mission and the dentist members’ controlling interest, 

the Act provides that 6 directors will be “appointed from among the general public of 

the state of Kansas” and 4 directors will be “elected from among the corporation’s 

participating dentists.” Id. The governor appoints 2 “public members of the board,” 

and the commissioner of insurance appoints the remaining 4 public directors. Id. 

18. Under the Act, the commissioner of insurance decides whether to grant 

the Nonprofit Dental Service Corporation the needed authority to engage in business. 

Under K.S.A. 40-19a03, a company must demonstrate “to the satisfaction of the 

commissioner of insurance that it has obtained participating agreements from at 

least fifty percent (50%) of the dentists licensed to practice, and engaged in practice, 

in the state of Kansas.” See also K.S.A. 40-19a05. Further, a company must “file with 

the commissioner of insurance a certified copy of its charter [articles of incorporation] 

and bylaws, copies of the subscription agreement forms and the rating formula that 

it proposes to use and the form of its agreement with its participating dentists, all of 

which shall be approved by the commissioner of insurance.” K.S.A. 40-19a05. Finally, 

“the commissioner shall cause an examination to be made of the affairs of the 

corporation as provided by K.S.A. 40-208.” Id. After completing those steps, the 



9 
 

commissioner of insurance may issue to the company a Certificate of Authority, 

signifying the company’s authority to engage in business. Id.  

19. On January 26, 1973, the commissioner of insurance issued to the 

Company a Certificate of Authority under the name Delta Dental Plan of Kansas, 

Inc. (attached as Ex. 2). A supplemental Certificate of Authority was issued in 2005 

after the Company changed its name to Delta Dental of Kansas, Inc. (attached as Ex. 

3).  

20. Pursuant to K.S.A. 40-222(a), “[w]henever the commissioner of 

insurance deems it necessary but at least once every five years, the commissioner 

may make, or direct to be made, an examination of the affairs and financial condition 

of any insurance company in the process of organization, or applying for admission or 

doing business in the state.” The last such examination of the Company occurred in 

2017, based on the Company’s affairs and financial condition as of December 31, 2015 

(attached as Ex. 4).  

21. According to the 2020 Kansas Directory published by the Office of the 

Secretary of State (see 

https://www.sos.ks.gov/forms/communication/2020/Boards.pdf) and information on 

the governor’s website (see https://governor.kansas.gov/serving-kansans/office-of-

appointments/kansas-boards-and-commissions/), the Company’s Board is a State of 

Kansas Board under the authority of K.S.A. 40-19a01, et seq.  



10 
 

22. Kansas Statutes Annotated, Chapter 75. State Departments; Public 

Officers and Employees, Article 32. Compensation and Allowances, 75-3223. 

Compensation, subsistence allowances, mileage and expenses of members of board; 

“board” defined, governs compensation for state boards. It provides, “Whenever it is 

provided by law that a member of a board is to receive compensation as provided in 

this section, such member shall be paid per diem compensation of thirty-five dollars 

($35) for each day of actual attendance at any meeting of such board or any 

subcommittee meeting authorized by such board.” K.S.A. 75-3223. K.S.A. 40-19a01, 

et seq., does not refer to K.S.A. 75-3223, or expressly provide that directors are 

entitled to compensation. According to the governor, the Company’s directors do not 

receive compensation. See https://governor.kansas.gov/serving-kansans/office-of-

appointments/kansas-boards-and-commissions/board-of-directors-of-the-delta-

dental-plan-of-kansas/. However, on information and belief, full term directors in 

2018 received between $10,656 and $11,590, while the Vice Chairperson received 

$12,093 and the Chairperson received $22,219. See 

https://projects.propublica.org/nonprofits/organizations/480793267/20192305934930

0012/full. 

Defendant Directors 

23. Defendant Gary Yager, at 3521 SW Lincolnshire, Topeka, Kansas, in 

2020, was Chairperson of the Board of the Company. He was appointed by the 
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commissioner of insurance. According to the secretary of state,* his term expires on 

June 30, 2021. 

24. Defendant Dr. Brick R. Scheer, D.D.S., at 7707 E. 29th Street North, 

Wichita, Kansas, in 2020, was, Vice Chairperson of the Board of the Company. He 

was elected by the Company’s members. According to the secretary of state*, his term 

expires in August 2021. 

25. Defendant Kim Borchers, at 5521 NW Timber Edge Dr., Topeka, 

Kansas, in 2020, was a member of the Board of the Company. She was appointed by 

the governor. According to the secretary of state*, her term expires June 30, 2021. 

26. Defendant Angela McClure, at 904 Andover Street, Lawrence, Kansas, 

in 2020, was a member of the Board of the Company. She was appointed by the 

commissioner of insurance. According to the secretary of state*, her term expired on 

June 30, 2018. 

27. Defendant Nicholas A. Troilo, D.D.S., at 2236 N. Slutter Lane, Wichita, 

Kansas, in 2020 was a member of the Board of the Company. He was elected by the 

Company’s members in August 2020. 

28. Defendant Dr. Patrick Moriarty, D.D.S., at 531 N. 711th Road, 

Lawrence, Kansas, in 2020, was a member of the Board of the Company. He was 

elected by the Company’s members. According to the secretary of state*, his term 

expired in August 2019. 

 
* See https://www.sos.ks.gov/forms/communication/2020/Boards.pdf. 
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29. Defendant Shawn Naccarato, at 508 W. Euclid Street, Pittsburg, 

Kansas, in 2020 was a member of the Board of the Company. He was appointed by 

the governor. According to the secretary of state*, his term expires on June 30, 2022. 

30. Defendant Dr. Lucynda Raben, D.D.S., at 9634 Clubhouse Court, 

Wichita, Kansas, in 2020, was a member of the Board of the Company. She was 

elected by the Company’s members. According to the secretary of state*, her term 

expired in August 2018. 

31. Defendant Ruth Teichman, 434 E. Old Highway 50, Stafford, Kansas, in 

2020, was a member of the Board of the Company. She was appointed by the 

commissioner of insurance. According to the secretary of state*, her term expired on 

June 30, 2018. 

32. Defendant Nancy Zogleman, P.O. Box 7, Caldwell, Kansas, in 2020, was 

a member of the Board of the Company. She was appointed by the commissioner of 

insurance. According to the secretary of state*, her term expires on June 30, 2021. 

Factual Allegations 

Defendants Adopted Illegal Amendments to the Company’s Articles of 
Incorporation that Drastically Diminish the Member’s Power in Corporate 

Governance. 
 
33. The Company’s Articles are an integral part of the contract between the 

member dentists and the Company. It binds the Company’s officers and directors. It 

protects the fundamental structure of corporate governance. It allocates power within 

the Company between its members and its directors. The components of that contract 
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form a hierarchy, comprising from top to bottom: (i) Nonprofit Dental Service 

Corporations Act, K.S.A. 40-19a01, et seq., (ii) the Kansas General Corporation Code; 

(iii) the Articles of Incorporation, and (iv) the Bylaws. Each of the lower components 

of the contractual hierarchy may be subordinate to the higher components.  

34. While the Company’s day-to-day affairs are managed by its officers and 

managers working under the supervision of its directors, decisions affecting the 

Company’s ultimate destiny and corporate governance structure are for the members 

to make in accordance with democratic procedures. A member’s vote to approve 

board-adopted amendments to Articles and to adopt Bylaws is one of the most 

fundamental rights of membership.  The Company cannot use its corporate 

governance procedures for the purpose of obstructing members from challenging 

management. Board actions taken for the principal purpose of impeding the 

members’ franchise must be twice tested: “‘first by the technical rules having to do 

with the existence and proper exercise of the power; second, by equitable rules 

somewhat analogous to those which apply in favor of a cestui que trust to the trustee’s 

exercise of wide powers granted to him in the instrument making him a fiduciary.’” 

Sinchareonkul v. Fahnemann, 2015 Del. Ch. LEXIS 17, at *15-16, 2015 WL 292314 

(Del. Ch. Jan. 22, 2015) (quoting Adolf A. Berle, Corporate Powers As Powers In Trust, 

44 Harv. L. Rev. 1049, 1049 (1931)). The Board’s December 11, 2020 action amending 

the Articles and the Bylaws is illegal and inequitable and should be restrained and 

set aside.  



14 
 

35. The Company’s original Articles of Incorporation, dated July 31, 1972 

(see Ex. 5), follow the corporate governance scheme in the Nonprofit Dental Service 

Corporations Act. The original Articles provided that “the business of the corporation 

shall be managed and all affairs shall be conducted at all times in accordance with 

the provisions of ‘the Nonprofit Dental Service Corporation [sic] Act.’” The Articles’ 

paragraph Fifth stated, “[t]he conditions of membership are: The membership shall 

be comprised of the dentists who have executed participating agreements with the 

corporation as provided in ‘the Nonprofit Dental Service Corporation [sic] Act.’”  

36. An October 2, 1972, amendment to the Articles (see Ex. 6), amended the 

conditions of membership in paragraph Fifth to add that “[e]ach member shall be 

entitled, at every meeting of members, to one vote per person, but no member shall 

be entitled to vote by proxy.”  

37. The Nonprofit Dental Service Corporations Act, K.S.A. 40-19a01, et seq., 

is silent about the process for amending the Company’s articles.  

38. Under the corporate code, after the Company had members it could 

“amend its articles of incorporation, from time to time, in any and as many respects 

as may be desired, so long as its articles of incorporation, as amended, would contain 

only such provisions as it would be lawful and proper to insert in an original articles 

of incorporation filed at the time of the filing of the amendment.” K.S.A. 17-6602(a).  

39. K.S.A. 17-6605 governs the process for stockholders to amend articles 

by adopting restated articles of incorporation.  K.S.A. 17-6605(b) provides, “[i]f the 
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restated articles of incorporation restate and integrate and also further amend in any 

respect the articles of incorporation, as theretofore amended or supplemented, they 

shall be proposed by the directors and adopted by the stockholders in the manner and 

by the vote prescribed by K.S.A. 17-6602, and amendments thereto . . .” 

40. As for the K.S.A. 17-6605 amendment process and the vote required, 

K.S.A. 17-6602(b)(1) provides,  

If the corporation has capital stock, its board of directors shall adopt a 
resolution setting forth the amendment proposed, declaring its 
advisability, and either calling a special meeting of the stockholders 
entitled to vote for the consideration of such amendment or directing 
that the amendment proposed be considered at the next annual meeting 
of the stockholders, except that unless otherwise expressly required by 
the articles of incorporation, no meeting or vote of stockholders shall be 
required to adopt an amendment that effects only changes described in 
subsection (a)(1) or (a)(7). Such special or annual meeting shall be called 
and held upon notice in accordance with K.S.A. 17-6512, and 
amendments thereto. The notice shall set forth such amendment in full 
or a brief summary of the changes to be effected thereby unless such 
notice constitutes a notice of internet availability of proxy materials 
under the rules promulgated under the securities exchange act of 1934. 
At the meeting a vote of the stockholders entitled to vote thereon shall 
be taken for and against any proposed amendment that requires 
adoption by stockholders. If no vote of stockholders is required to effect 
such amendment, or if a majority of the out-standing stock entitled to 
vote thereon and a majority of the outstanding stock of each class 
entitled to vote thereon as a class have been voted in favor of the 
amendment, a certificate setting forth the amendment and certifying 
that such amendment has been duly adopted in accordance with the 
provisions of this section shall be executed and filed, and shall become 
effective, in accordance with K.S.A. 2015 Supp. 17-7908 through 17-
7911, and amendments thereto.”  
 

K.S.A. 17-6602(b)(1). 
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40. For traditional nonstock, nonprofit corporations, the corporation 

has no owner. Members in such a company, unlike stockholders, are not 

typically required to make a financial investment as a condition of 

membership. Unlike stockholders, such members have no personal profit 

motive to guide their oversight of the corporation.  Thus, members of 

traditional nonstock, nonprofit corporations, enjoy fewer powers of pure 

statutory origin than stockholders in a stock company.  K.S.A. 17-6602(b)(3) 

permits the directors of nonstock corporations to amend the articles, without 

the approval of members, unless the articles provide that “any amendment 

thereto to be approved by a specified number or percentage of the members or 

of any specified class of members of such corporation in which event such 

proposed amendment shall be submitted to the members or to any specified 

class of members of such corporation in the same manner, so far as applicable, 

as is provided in this section for an amendment to the articles of incorporation 

of a stock corporation.” K.S.A. 17-6602(b)(3). 

41. Unlike members of traditional nonstock, nonprofit corporations, 

the members of a Nonprofit Dental Service Corporation, have a financial stake 

in the corporation via the member’s participating agreement with the 

company. Consequently, the gap-filling statutory rules governing traditional 

nonstock, nonprofit corporations do not fit the Act’s corporate governance 

model. Members, having participating agreements, are intended to control the 
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Nonprofit Dental Service Corporation. Their interests are more like 

stockholders than members of the traditional nonstock, nonprofit corporations 

and, therefore, they need greater powers than traditional members. 

42. Tellingly, on August 16, 2000, when the Company last restated and 

amended the Articles (see Ex. 7) the members exercised voting powers typically 

reserved by statute for stockholders. See K.S.A. 17-6605(b) and 17-6602(b)(1) and the 

discussion above.  Here is the proof: The Company’s K.S.A. 17-6605(c) certification† 

states,   

that the following Amended and Restated Articles of Incorporation 
which restate, integrate, and further amend the Corporation’s Articles 
of Incorporation as originally filed and as heretofore amended and 
supplemented, were duly set forth, proposed, approved, and 
declared advisable by a resolution duly adopted by the 
Corporation’s Board of Directors, and were thereafter duly 
approved and adopted by the members of the Corporation in 
accordance with the provisions of K.S.A. § 17-6605 and 
amendments thereto, and the General Corporation Code of the State 
of Kansas, and that these Amended and Restated Articles of 
Incorporation constitute all of the Articles of Incorporation of the 
Corporation and do hereby supersede the Corporation’s Articles of 
Incorporation originally filed as heretofore supplemented or amended. 
 

(Emphasis added.) That was the Board’s course of performance prior to the 

December 11, 2020 Board meeting. 

 
† K.S.A. 17-6605(c) provides, “Any restated articles shall also state that they were duly adopted by 
the directors or stockholders, as the case may be, in accordance with the provisions of this section. If 
they were adopted by the board of directors without a vote of the stockholders unless adopted 
pursuant to the provisions of K.S.A. 17-6601, and amendments thereto, or without vote of the 
members pursuant to K.S.A. 2015 Supp. 17-7910, and amendments thereto, they shall state that 
they only restate and integrate and do not further amend, except, if applicable, as permitted 
under K.S.A. 17-6002(a)(1) and (b)(1), and amendments thereto, the provisions of the corporation’s 
articles of incorporation as theretofore amended or supplemented, and that there is no discrepancy 
between those provisions and the provisions of the restated articles.” 
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43. Those 2000 amendments affirmed the voting powers the members would 

exercise to approve them. The amendment to Article V, relating to members, states 

that even though the Company “shall not have authority to issue capital stock 

. . . all voting powers normally vested in stockholders shall be vested in the 

members of this Corporation.” As for the Bylaws, the Company gave members 

even greater voting powers by adding Article VII, Bylaws, which states: “[t]he 

power to adopt, alter amend or repeal this Corporation’s Bylaws, in whole 

or in part, at any time, shall be vested in the Membership.”  

44. The Articles and Bylaws, are contractual in nature, binding the officers, 

directors, and members as if they had negotiated and signed the documents like 

regular contracts. The 2000 Amendment settled the question whether the Company’s 

members have the same voting powers as stockholders. Thus, the vested voting power 

in members to approve board-adopted amendments to Articles and the member’s sole 

power to adopt and amend Bylaws became legally sacrosanct. 

45. On or about October 27, 2020, Plaintiff Dr. Troilo sent a letter to each 

Director forwarding a petition signed by 50 member dentists requesting a meeting 

with the Board to discuss possible amendments to the Company’s Bylaws. Dr. Troilo 

was told that the Board would consider his request during its December 11, 2020 

regular board meeting.  

46. Instead of allowing the requested meeting, during the December 11, 

2020 board meeting, the Defendants unilaterally adopted an Amendment to Amended 
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and Restated Articles of Incorporation of Delta Dental of Kansas Inc. (“2020 

Amendment”) (see Ex. 8) and amendments to the Bylaws (see Ex. 10). Based on 

information and belief, the votes were six to four in favor of the amendments. The 

“no” votes were cast by the dentist directors elected by the members. Before the 

meeting, the dentist directors did not receive the courtesy of any notice of the 

proposed amendments. The 2020 Amendment certifies that it was “duly adopted by 

the Corporation’s Board of Directors (‘the Board’) as the Corporation’s governing 

body, in accordance with the provisions of K.S.A. 17-6602 and amendments thereto, 

and the General Corporation Code of the State of Kansas, as amended (the ‘Corporate 

Code’).” The 2020 Amendment was not approved and adopted by the members of the 

Corporation in accordance with Article V, as amended in 2000, and the provisions of 

K.S.A. 17-6602(b)(1) and 17-6605(b). The 2020 Amendment was filed with the Kansas 

Secretary of State on December 11, 2020 and went into effect immediately.  

47. Plaintiffs assert, on information and belief, that the 2020 Amendment 

was prompted by the members’ request for a meeting with the Board. The amendment 

was adopted by the Board without individual Defendants receiving sufficient prior 

notice, and without being fully informed, by independent legal advisors, of the 

circumstances surrounding the validity and legality of the amendments. Defendants 

thereby breached their fiduciary duties to act with due care.  
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48. The 2020 Amendment violates the Act, the Articles, and the Company’s 

course of conduct. It thwarts the essence of corporate democracy by disenfranchising 

members and entrenching directors.  

49. Amendment 1.1 to Article III, Purposes, adds that the corporate purpose 

statement may be “supplemented by the Board as provided in these Articles.” The 

amendment undermines the Company’s governance by fundamentally altering the 

allocation of power within the corporation. The member’s voting power under the 

prior Article V, includes the approval of amendments to the Articles. Maintaining the 

balance in the allocation of powers is dependent on the shareholder franchise. Giving 

Directors the sole power to amend the Articles interferes with the exercise of 

corporate democracy by the members. Further, the 2020 Amendment falls outside the 

scope of the authority granted by K.S.A. 40-19a03, because it does not relate to the 

“affairs of the corporation,” but instead relates to matters of corporate governance, 

and are irreconcilable with Kansas law. By adopting amendments unrelated to the 

“affairs of the corporation,” Defendants have exceeded their authority and acted 

disloyally and in bad faith and placed their own interests in avoiding member 

scrutiny over the interest of the Company and the members to whom they owe 

fiduciary duties.  

50. Amendment 1.2 to Article V, Membership Organization, subpart A, 

reverses the 2000 Amendment by striking the phrase “all voting powers normally 

vested in stockholders shall be vested in the members of this Corporation.” The 
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amendment thereby strips from the members voting powers that the 2000 Articles 

clearly vested with them. The right to vote, especially the right to approve board-

adopted amendments to Articles, is one the most fundamental rights that members 

have. It is “the ideological underpinning upon which the legitimacy of directoral 

power rests.” Perelegos v. Atmel Corp., 2007 Del. Ch. LEXIS 25, 114 (Del. Ch. Dec. 11, 

2006). The gap-filling provisions of the corporate code offer the members no relief. 

The contrasting provisions in the corporate code between the voting powers of a 

stockholder in a stock corporation and members in traditional nonstock, nonprofit 

corporations show that members of nonstock corporations have very limited voting 

powers.   

51. Amendment 1.2 to Article V, Membership Organization, subpart B, adds 

a provision about the membership’s annual meeting. The Chairperson of the Board 

presides at the meeting and sets the agenda. The meeting’s limited purpose, 

according to the amendment, is “electing any members to the Board who are elected 

by the membership (the ‘Elected Directors’) and transacting such other business as is 

properly presented to the members at such meeting, including considering any 

Properly Proposed Amendment pursuant to Article VII.” 

52. Amendment 1.3 to Article VI, Board of Directors, subpart A improperly 

upsets the allocation of powers and thwarts the exercise of corporate democracy by 

giving the Board “full power, discretion and authority . . . including having full 

supervision and control of the Corporation’s business . . . full power, discretion, and 
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authority over all matters relating to the Corporation’s directors . . . terminate all 

agreements and other contractual relationships with dentists . . .” Under the Act, the 

members control the Company, while the Board manages its affairs. The 

amendment violates the Act.  

53. Amendment 1.3 to Article VI, Board of Directors, subpart D, improperly 

thwarts the exercise of corporate democracy by entrenching Directors. The 

amendment enshrines in the Articles a 6-year term for Directors, whereas the 

previous version of the Bylaws provided for a 4-year term. Further, the amendment 

improperly reinstalls Appointed Directors whose terms had expired in 2018. 

54. Amendment 1.3 to Article VI, Board of Directors, subpart E improperly 

thwarts the exercise of corporate democracy by providing that “no Director may vote 

on any issue with respect to which such Director is ‘interest’ as that term is 

interpreted by the Board.” The vagueness about what is such an “interest” is fraught 

with peril for the four Elected Directors, each of whom has a participating agreement 

with Company. The amendment gives the Board the discretion to interpret “interest” 

in a way that could disqualify the Elected Directors from voting on many issues that 

are likely to be considered by the Board. This amendment undermines the Act’s 

legislative intent that the affairs of the corporation be managed by a board that 

includes 4 directors who are also dentist members. 

55. The 2020 Amendment, which targets and restricts the powers of Elected 

Directors, assumes the Elected Directors have a special duty or allegiance to the 
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members who elected them. But that assumption is contrary to Kansas law. No 

director has a special duty to those who elected or appointed them. Rather, each 

director’s fiduciary duties run to the Company and to the members. By singling out 

the Elected Directors for restrictions on their powers, just because they are elected 

by the members, upsets the Act’s corporate governance structure and violates 

traditional principles of corporate law.  

56. Amendment 1.4 to Article VII, Amendment of Articles or Bylaws, 

subpart A adds, “[t]he power to adopt, alter or repeal these Articles, in whole or in 

part, at any time and from time, shall to the maximum extent permitted under the 

Corporate Code, be vested exclusively in the Board and shall occur upon an 

affirmative vote of a majority of the Board and a vote of the majority of the Appointed 

Directors.” This amendment violates former Article V for the reasons stated above. It 

improperly upsets the allocation of powers and thwarts the exercise of corporate 

democracy by insulating Board-adopted amendments from member scrutiny and 

disapproval. Further, the amendment marginalizes the Elected Directors by putting 

the final authority to approve amendments in the hands of 4 Appointed Directors. 

57. Amendment 1.4 to Article VII, Amendment of Articles or Bylaws, 

subpart B changes the previous provision—“The power to adopt, alter, amend or 

repeal this Corporation’s Bylaws, in whole or in party, at any time and from to time 

to time, shall be vested in the Membership”—to read “shall be vested concurrently in 

the Board and the membership.” This amendment strips from the members powers 
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that the 2000 Articles clearly and solely vested with them. The power to adopt, alter, 

amend or repeal Bylaws, is one the most fundamental rights that the members have. 

Allowing directors to also have that power upsets the allocation of powers within the 

corporation and thwarts the exercise of corporate democracy. 

58. Further, Amendment 1.4 adds that the directors will serve a gate-

keeping role to decide whether a member-initiated Bylaw amendment is a “Properly 

Proposed Amendment” for consideration by the membership. This provision places 

an all-but-impassable gate that is designed to, and effectively does, eliminate the 

members’ rights to propose and adopt governance rules designed to curb director and 

officer abuses of power and authority, regardless of the extent of the director’s 

misconduct. With the powerful deterrent of member scrutiny gone, the member’s 

control of the Company is gone. Defendants will then have a freer hand to engage in 

wrongful conduct without exposing themselves to internal accountability, knowing 

they have insulated themselves from the previous provisions of the Articles and the 

laws enacted by the Legislature to protect the Company, its members, and the public 

from such misconduct. 

59. Amendment 1.5, adding Article X, Miscellaneous, subpart A, improperly 

gives the Board Chairperson the power to unilaterally decide the “rules of procedure” 

for membership meetings. Allowing the Chairperson such power upsets the allocation 

of powers within the corporation and thwarts the exercise of corporate democracy. 
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60. The changes to the Articles wrought by the 2020 Amendment, singly and 

collectively, create an onerous, unreasonable, and unlawful obstacle designed solely 

to prevent the members, including the directors who are elected by the members, 

from exercising their contractual and statutory rights to prescribe rules for the 

governance of the Company. The 2020 Amendment thereby upsets the scheme of 

corporate checks and balances and corporate democracy created by the Legislature in 

the Nonprofit Dental Service Corporations Act and results in a substantial injury to 

the Company and the members’ power, which is an incident of their control of the 

Company. 

The 2020 Amendment Is Invalid Under K.S.A. 17-6605 

61. The 2020 Amendment restates and further amends the Articles. 
 
62. As noted above, K.S.A. 17-6605(b) provides, “[i]f the restated articles of 

incorporation restate and integrate and also further amend in any respect the articles 

of incorporation, as theretofore amended or supplemented, they shall be proposed by 

the directors and adopted by the stockholders in the manner and by the vote 

prescribed by K.S.A. 17-6602, and amendments thereto . . .” 

63. As the Company recognized in 2000 when it amended the Articles, 

especially Article V, and followed the process in K.S.A. 17-6605(b), the power to 

approve Board-adopted amendments to the Articles was vested with the membership. 
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64. The 2020 Amendment was not submitted to the members for approval.  

Defendants thus violated K.S.A. 17-6605(b) and K.S.A. 17-6002(b)(1). The 

amendment is invalid and should be set aside 

Based on the Illegal Amendments to the Articles, Defendants Adopted 
Illegal Amendments to the Company’s Bylaws, which Drastically Diminish 

the Member’s Voting Powers in Corporate Governance. 
 

65. Vested member voting powers are sacrosanct. A fundamental 

governance right possessed by the members under the 2000 Articles, Article V, was 

the exclusive “power to adopt, alter, amend or repeal this Corporation’s Bylaws, in 

whole or in party, at any time and from to time to time . . .”  

66. During the December 11, 2020 Board meeting, directors used the 

corporate machinery to amend Article V, in violation of the Act, the corporate code, 

and common law, to divest members of their contractually vested exclusive power to 

amend the Bylaws. The amendment to Article V was for the purpose of obstructing 

the members’ right to control the Company, and effectively disenfranchising the 

members.  

67. During the same meeting, the directors amended the Company’s August 

2019 Bylaws (see Ex. 9), by adopting the December 11, 2020 Bylaws (see Ex. 10). The 

directors did so without shareholder approval. Because the 2020 Amendment to 

Article V was illegal, the Directors did not have the authority to adopt the December 

11, 2020 Bylaws, which are ultra vires and void. 
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68. Continuing the theme of wresting control of the Company from the 

members, Defendants, among other amendments to the Bylaws, took the following 

actions:  

A. Amended Article IV, Meeting of Membership, prohibits members from 

presenting Bylaw amendments to the members at the Annual Meeting or a Special 

Meeting, unless the amendment is deemed by the Directors to be a “Properly 

Proposed Amendment” pursuant to the 2020 Amendment to Article XIII, discussed 

above. 

B. Amended Article V, Board of Directors, aligns the Board’s powers with 

the 2020 Amendment to Article VI, discussed above, entrenching Defendants by 

changing the terms of all directors to 6 years. Also, the amendment delegates to the 

Appointed Directors the exclusive power to amend the Bylaws regarding “the terms 

of office and tenure of Appointed Directors,” without member approval, and extends 

the same privilege to Elected Directors to change their terms of office and tenure, 

without member approval. 

C. Amended Article XIII, Amendments, aligns that provision with the 2020 

Amendment to Article VII, discussed above. The amendment upsets the allocation of 

powers within the corporation and thwarts the exercise of corporate democracy. 

Defendants Adopted the 2020 Amendment and the Amended Bylaws 
in Bad Faith and in Breach of Their Fiduciary Duties. 

 
 69. It is axiomatic that Defendants, as directors of a Kansas State Board for 

a Nonprofit Dental Service Corporation, owe the Company and its members fiduciary 
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duties, including the duties of good faith, loyalty, and due care. The power of directors 

to amend the Articles must be exercised in accordance with their fiduciary duties, 

including a vote of the members to approve any such amendment. 

70. Plaintiffs assert on information and belief that Defendants adopted the 

2020 Amendment and amended Bylaws without sufficient prior notice and without 

being fully informed, by independent legal advisors, of the circumstances surrounding 

the validity and legality of the amendments, thereby breaching their fiduciary duties 

to act with due care. 

71. The temporal proximity of the members’ request for a meeting and the 

Defendants’ actions on December 11, 2020, shows the amendments were in direct 

response to, and retaliation for, the members’ request. 

72. The amendments effectively eliminate the members’ vested contractual 

right to approve Board-adopted amendments to the Articles and the members’ vested 

contractual right to adopt amendments to the Bylaws. By adopting the amendments, 

the directors ignored their clear fiduciary obligations to the members. 

73. Further, Defendants who voted in favor of the 2020 Amendment have a 

material self-interest in the 2020 Amendment and amended Bylaws.  The 

amendments entrench the directors. They reduce the risk of member scrutiny into 

Board actions. They alter the allocation of power with the Company, by effectively 

disenfranchising the members. Individual Defendants unlawfully placed their own 

interests above the interests of the Company and its members.  
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74. Individual Defendants acted in bad faith and in breach of their fiduciary 

duties.   

 75. The burden of proving the inherent or entire fairness of the 2020 

Amendments and amended Bylaws is placed upon Defendants as a matter of law. 

Derivative and Demand Futility Allegations 
 

76. Plaintiffs also bring claims derivatively in the right and for the benefit 

of the Company to redress injuries suffered and to be suffered by the Company as a 

direct result of the breaches of fiduciary duty and abuse of control by Defendants. The 

Company is named as a nominal party solely in a derivative capacity. 

77.  Plaintiffs will adequately and fairly represent the interests of the 

Company in enforcing and prosecuting its rights. 

78. During Defendants’ wrongful course of conduct as described above, 

Plaintiffs have been members of the Company and, therefore, have standing to bring 

this action. 

79.  This action is not being used by Plaintiffs to gain any personal 

advantage, nor do Plaintiffs have any personal agenda other than seeking to correct 

the wrongs that have been done to the Company. To this end, Plaintiffs have taken 

steps to file this action and have retained experienced litigation counsel.  

80.  Defendants cannot exercise independent objective judgment in deciding 

whether to bring this action or whether to vigorously prosecute this action for the 

reasons detailed throughout this petition. Consequently, Plaintiffs’ demand upon the 
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Company to take the action requested in this petition is excused as futile. The Board 

and its management are also antagonistic to this lawsuit. Consequently, and for the 

following additional reasons, Plaintiffs have not made a pre-filing demand on the 

Company’s Board to initiate this action: 

A.  The members of the Board approved the 2020 Amendments and 

amended Bylaws challenged in this litigation;  

B.  The members of the Board have demonstrated their unwillingness or 

inability to perform their fiduciary obligations and are unlikely to sue themselves for 

the violations of law complained of in this petition; and 

C.  The members of the Board have benefited, and will continue to benefit, 

from the 2020 Amendments and amended Bylaws.  

Claims 

Count I (Declaratory Judgment) 

81. Plaintiffs repeat and reallege the allegations contained in paragraphs 1 

through 80 above, as if fully set forth here. 

82.  Plaintiffs bring this claim for a declaratory judgment pursuant to K.S.A. 

60-257 and K.S.A. 60-1701, et seq., to determine the validity of the 2020 Amendment 

and amended Bylaws and the rights of Plaintiffs and the Company. 

83. Plaintiffs allege that the 2020 Amendment and amended Bylaws are 

invalid because they are an ultra vires attempt to regulate a fundamental deprivation 

of corporate governance that is not within the scope of the Board’s power to “manage” 
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the “affairs” of the Company within the meaning of K.S.A. 40-19a03, are inconsistent 

with Kansas law, and were adopted in breach of Defendants’ fiduciary duties 

84. Pursuant to K.S.A. 60-257 and K.S.A. 60-1701, et seq., Plaintiffs 

respectfully request that the Court enter a Declaratory Judgment in Plaintiffs’ favor, 

declaring that Defendants’ 2020 Amendment and amended Bylaws are invalid and 

unenforceable and adopted in breach of Defendants’ fiduciary duties. Plaintiffs also 

ask the Court to award the costs of the action and such other relief as the Court deems 

just and proper.  

85.  Plaintiffs also ask the Court to award reasonable attorney fees. Courts 

have been and remain assiduous in their concern about directors using the corporate 

machinery and corporate law to thwart the essence of corporate democracy. At issue 

in this case are the gravest of inequitable purposes, inflicting incalculable possible 

harm on the Company and its members. Together the Company and its members will 

share common benefits in setting aside the illegal 2020 Amendments and amended 

Bylaws: restoring corporate democracy, enfranchise members, and further the 

purposes underlying the Act. As such, the Company should contribute to the cost of 

litigation from which it benefits. Plaintiffs do not seek monetary relief. Thus, there 

will be no monetary fund from which to pay Plaintiffs’ attorney fees and expenses. As 

a matter of fairness and equity, the Company should pay Plaintiffs’ reasonable 

attorney fees and costs. 

Count II (Breach of Fiduciary Duties) 
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86.  Plaintiffs repeat and reallege the allegations contained in paragraphs 1 

through 80 above, as if fully set forth here.  

87.  Individual Defendants, in bad faith, have knowingly, willfully, and 

recklessly violated fiduciary duties of good faith, loyalty, and due care owed to 

Plaintiffs and the Company.  

88. Individual Defendants have put their own interests ahead of the 

interests of both the Company and its members.  

89.  By the acts and courses of conduct alleged here, Defendants, 

individually, and acting as part of a common plan, knowingly, willfully, or recklessly, 

and in bad faith, are attempting to unfairly deprive Plaintiffs and the other members 

of the Company of their vested voting powers and control of the Company.  

90.  As alleged here, Individual Defendants knowingly, willfully, and 

recklessly breached their duties of good faith, loyalty, and due care owed to the 

Company and its members, because, among other reasons, they failed to act in the 

best interests of the Company and its members and have placed their own interests 

over the interests of the Company and its members. Further, Defendants failed to 

inform themselves of the circumstances and legality surrounding the 2020 

Amendment and amended Bylaws. 

91. As a result of the Defendants’ unlawful actions, Plaintiffs and the 

Company will be irreparably harmed in that they will be unable to effectively deter, 
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stop, and seek redress for legal harms caused by directors and officers of the 

Company. 

92. Plaintiffs and the Company have no adequate remedy at law. Only 

through the exercise of this Court’s equitable powers can Plaintiffs and the Company 

be fully protected from the irreparable injury that Defendants’ actions are causing. 

93. Unless this Court enjoins Defendants from enforcing the 2020 Amendment 

and amended Bylaws, Defendants will continue to knowingly, willfully, or recklessly, 

and in bad faith, breach their fiduciary duties owed to Plaintiffs and the Company, 

and keep them from effectively deterring, stopping, and seeking redress for legal 

harms caused by the Company’s directors and officers. 

Prayer for Relief 

Plaintiffs pray for judgment in their favor and against Defendants as follows: 

A.  Declaring that this action is properly maintainable as a derivative 

action; 

B.  Declaring that the 2020 Amendment and amended Bylaws are invalid 

and unenforceable; 

C.  Declaring that the Defendants breached their fiduciary duties; 

D.  Preliminarily and permanently enjoining Defendants from enforcing the 

2020 Amendment and amended Bylaws; 

E.  Preliminarily and permanently enjoining Defendants from holding a 

member vote to ratify the 2020 Amendment and amended Bylaws, 
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without full disclosure of all material information as detailed in this 

Verified Petition; 

F. Awarding from the Nominal Defendant, Plaintiffs’ costs of this action

and reasonable attorneys’ and experts’ fees; and

G. Granting any and all other further relief as this Court may deem just,

equitable, and proper.

Respectfully submitted, 

HITE, FANNING & HONEYMAN L.L.P. 

By /s/ F. James Robinson Jr 
F. James Robinson Jr #11589
Email:  robinson@hitefanning.com

and 

By /s/ Windell G. Snow 
Windell G. Snow #6589 
Snow & Edwards 
8100 E. 22nd St. N., #2100-2 
Wichita, KS  67226 
Tel: (316) 263-5959 
Email:  wgslaw@yahoo.com  

Attorneys for Plaintiffs 

Demand for Jury Trial 

A jury is demanded for all issues triable to a jury. 

mailto:robinson@hitefanning.com
mailto:wgslaw@yahoo.com


35

Verification 

STATE OF KANSAS ) 
) 

COUNTY OF _____ ) 

I, Mark P. Troilo, declare that I have reviewed this Verified Petition and 

authorize its filing. I have reviewed the allegations made in the Verified Petition, 

and to those allegations of which I have 'pel'sonal knowledge, I believe those 

allegations to be true. As to those allegations of which I do not have personal 

knowledge, I rely on my counsel and their investigation and for that reason believe 

them to be true. I further declare that I am a current member of Delta Dental of 

Kansas, Inc., and have been a membe1· during the relevant time period in which the 

wrongful conduct alleged and complained ofin the Verified Petition was occurring. 

My Commission Expires: 

C/-//-;20:;?/ CYNTHIA ADAMS 
My Appointment Expires 

September 11, 2021 
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STATE OF KANSAS 

COUNTY OF I)O\A41 AS 

) 
) 

Verification 

) 

I, Christopher Lelszler, declare that I have reviewed this Verified Petition and 

authorize its filing. I have reviewed the allegations made in the Verified Petition, and to 

those allegations of which I have personal knowledge, I believe those allegations to be 

true. As to those allegations of which I do not have personal knowledge, I rely on my 

counsel and their investigation and for that reason believe them to be true. I further 

declare that I am a current member of Delta Dental of Kansas, Inc., and have been a 

member during the relevant time period in which the wrongful conduct alleged and 

complained of in the Verified Petition was occurring. 

Subscribed and sworn to before me this ~-n-L day of E€SE:1.tAP:'< 

My Commission Expires: 

•
OTARY PUBLIC • • state of Kansas 

MEGAN NICHOLi$ 
My Appl Exp, ll / t..9 rn 

, 2021. 
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